
GUIDANCE NOTES

NATURAL JUSTICE AND FAIRNESS

These are the principles used in the determination of just or fair processes and stem form 
the common law legal system.

According to Roman law, certain basic legal principles were so obvious that they should be 
applied universally without the need to be enacted into the law.

The rules of natural justice are now regularly applied by courts in both common law and civil 
law jurisdictions.

Natural justice operates on the principles that man is basically good, that a person of good 
intent should not be harmed and one should treat others as they would like to be treated.

Natural justice includes the notion of procedural fairness and may incorporate the following 
guidelines:-

 A person accused of a crime, or at risk of some form of loss, should be given 
adequate notice about the proceedings (including any charges);

 A person making a decision should declare any personal interest they may have in 
the proceedings;

 A person who makes a decision should be unbiased and act in good faith.  He 
therefore cannot be one of the parties in the case, or have an interest in the outcome.  
This is expressed in the Latin maxim, nemo iudex in causa sua: “no man in permitted 
to be judge in his own cause”;

 Proceedings should be conducted so they are fair to all the parties – expressed in the 
Latin maxim, audi alteram : “let the other side be heard”;

 Each party to a proceeding is entitled to ask questions and contradict the evidence of 
the opposing party;

 A decision-maker should take into account relevant considerations and extenuating 
circumstances, and ignore irrelevant considerations;

 Justice should be seen to be done.  If the community is satisfied that justice has been 
done they will continue to place their faith in the courts.

Where a person’s legal rights are concerned, the principles of natural justice are bolstered 
by Article 6 of the European Convention on Human Rights which is now incorporated into 
domestic law.

THE RULE AGAINST BIAS

It is elementary to the rules of natural justice that the deciding body is to be free from bias.

The rule is that the body must be and be seen to be impartial, independent and 
disinterested.

There are two broad categories of bias:

(a) Actual Bias: when the decision-maker has an economic interest in the outcome of 
the case (also known as a material or pecuniary interest) subject to the De Minimum 
doctrine;



(b) Reasonable Apprehension: unbiased appearance is an essential part of procedural 
fairness.  The test is whether, having regard to the circumstances, a well informed 
person (“reasonably informed bystander”) would consider that the interest might have 
an influence on the exercise of the decision-maker’s duties.


